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IS THE FEDERAL CORPORATION TAX 
LAW CONSTITUTIONAL? 

BY WALTER K. TULLER, OP THE LOS ANGELES BAR. 



The Corporation Tax Law, enacted by Congress at the special 
session of 1909, is such a radical change in the policy of the Gov- 
ernment, and is so wide-spread in its present effects and future 
possibilities, that the question whether it is or is not constitutional 
is of the greatest importance to the entire country. It is not, now, 
a political or an economic question. This Act, with such modi- 
fications and additions as experience should show advisable, might 
or might not assist in solving some of the grave problems which 
present financial and industrial conditions have raised. But were 
it definitely proven that it would do so, or were it conclusively 
established that its results would be disastrous, neither could 
properly have any weight in determining its constitutional va- 
lidity. If the Act be within the Constitution, and is unwise, the 
remedy lies with the legislative, not with the judicial department 
of the Government, while if without the Constitution, no matter 
how important to the economic welfare it may be considered, it 
cannot stand. 

The essential provision for the present purpose of the Act in 
question is that every corporation or joint stock company or- 
ganized for profit and 

" organized under the laws of the United States or of any State or 
Territory of the United States, . . . shall be subject to pay annually a 
special excise taw with respect to the carrying on or doing business by 
such corporation, . . . equivalent to one per centum upon the entire net 
income over and above five thousand dollars received by it from all 
sources during such year," 

exclusive of dividends received from the stock of other companies 
which are subject to the tax. 

It is designated as an " excise tax," and it is on that ground 
that its proponents and supporters, including the present Chief 



538 THE NORTH AMERICAN REVIEW. 

Executive of the nation, whom all must admit to be a great con- 
stitutional lawyer, contend that it is valid. It is obvious, however, 
that its validity must depend on its real nature, and that for 
this purpose the name by which it is called is immaterial. 

By Article I, Sec. 8 of the Federal Constitution, Congress is 
granted the power " to lay and collect taxes, duties, imposts and 
excises, . . . but all duties, imposts and excises shall be uniform 
throughout the United States."' By Sec. 9 of the same article, 
it is provided that " no capitation or other direct tax shall be 
laid, unless in proportion to the census or enumeration herein- 
before directed to .be taken." By the Tenth Amendment to the 
Constitution, adopted immediately after the main body of the 
Constitution itself, it is provided that : " The powers not delegated 
to the United States by the Constitution, nor prohibited to the 
States, are reserved to the States respectively or to the people." 

The first question to be determined, then, is whether the tax 
imposed by this Act is a direct tax or an excise; if an excise, it 
is not subject to the objection that it is not apportioned among 
the several States according to population,* while if a direct tax, 
there being no attempt so to apportion it, it is clearly uncon- 
stitutional. This at once raises the question of what is an excise 
and what is a direct tax, as those terms are used in the Con- 
stitution. This much is certain at the outset, that there is such 
a tax as an excise and such a tax as a direct tax, and that they 
are intended to be mutually exclusive, for it is specifically provided 
that the former need only be uniform throughout the United 
States, while the latter must be apportioned among the several 
States according to population. Volumes might be written on 
this question. Indeed, it is probably impossible to lay down in 
advance any rule which would cover every case that might arise. 
Without attempting to go into all the distinctions and ramifica- 

* " Whether the exemption of $5,000 of net income from the operation 
of the tax is a violation of the rules of uniformity and an arbitrary dis- 
crimination is a question which will not now be discussed. The law 
requires returns from all corporations, which may prevent it from having 
that effect. The exemption, however, operates as effectively to relieve 
all those corporations having a net income of $5,000 dollars or less from 
any taxation as if it specifically exempted them." (See opinion of Mr. 
Justice Field in Income Tax cases, 158 U. S., at p. 596.) The decision 
in the Sugar Refining case, 192 U. S., 397 (see post), although it did 
not comment on this point, would seem to be very strong authority, 
however, against the contention that this invalidates the act, as the 
court there sustained a tax which applied only to those whose gross 
annual income was in excess of $250,000. 
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tions of the subject, or to state a rule which would be sufficient 
in every case that might arise, it seems to be settled by the de- 
cisions of the Supreme Court of the United States that, so far 
as is necessary to determine this case, a tax upon a particular 
business or the right to conduct that business is an excise, while 
a tax upon property, whether real or personal, is a direct tax.* 
This principle seems to have been recognizer] by those framing the 
Act, for they stated in the body of it that the tax thereby imposed 
should be " with respect to the carrying on or doing business by 
such corporation, etc." As heretofore stated, however, the va- 
lidity of the tax is to be determined not by what it is said to be 
or to do, but by the way it actually operates, as was said in Mcol 
vs. Ames, 173 U. S., 515, "for this purpose it must be regarded 
in its actual practical results." The ultimate question in this 
phase of the case is, therefore, which kind of a tax does this Act 
actually impose ? 

Those supporting its validity lay great stress upon the so-called 
Sugar Befininig Case, 192 U. S., 397. In that case the Federal 
Supreme Court held that the Act of Congress of 1898 imposing 
a tax of one-quarter of one per cent, of the gross annual receipts 
above $250,000 of " every person, firm, corporation or company " 
carrying on or doing the business of refining sugar, etc., was not 
a direct tax within the meaning of the Constitution, but was an 
excise. There is a distinction between that act and the one now 
under consideration, however, that to the writer seems funda- 
mental. The tax there imposed was clearly a tax on the business, 
and hence under the former decisions of the court as stated an 
excise. It was directed not at any particular person who might 
conduct the business or at the particular form in which it might 
be conducted, but primarily at the business itself. The tax must 
be paid by "every person, firm, corporation or company" who 
should conduct that business. So while from the very nature of 
the case the actual delivery of the money must be made by an 
individual, the tax itself was simply upon the business — or if it 

* This rule is stated as the cumulative result of the numerous cases 
involving a consideration of excises and direct taxes decided by the 
Supreme Court. No single case can be cited as direct authority for it; 
it is the result, rather, of many taken together. An example of it 
may be seen, however, by comparing the Income Tax Oases, 157 TJ. S., 
429, and 158 TJ. S., 601 (see also terse statement of the principle therein 
established in Knowlton vs. Moore, 178 U. S., at p. 82), with the Sugar 
Refining case supra. 
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be preferred, upon the right or privilege of conducting that busi- 
ness — regardless of the person by whom it might be conducted. 

The tax imposed by this Act, however, is not a tax on a busi- 
ness or the right to conduct a business at all. A, a corporation, 
is conducting a certain business; adjoining him on one side B, 
an individual, is conducting the same business. If the tax were 
upon the business or the right or privilege of conducting it, clear- 
ly it would apply to both. This tax applies to A, but it does not 
apply to B. Adjoining A on the other side, C, a partnership, may 
be conducting the same business. The tax applies to A; it does 
not apply to C. This is the all-important distinction between 
the tax imposed by this Act and the one considered in the Sugar 
Kenning case supra. It was on this very point that the court 
held that tax to be an excise, saying : " Clearly the tax is not im- 
posed on gross annual receipts as income, but only in respect of 
the carrying on or doing the business of refining sugar."* The 
very same considerations show that this tax is not, in fact, im- 
posed in respect of the carrying on or doing of any business or 
the right or privilege of doing so. It would seem to follow from 
this case rather, therefore, that this tax is not an excise. 

It may be urged, however, that the rule heretofore stated for 
determining whether a tax is an excise or a direct tax (for the 
purposes of this case) is not a correct one, but that the true test 
of an excise is whether it can be shifted to the shoulders of 
another ; that if it can be so shifted it is an excise, while if it 
cannot be it is a direct tax. If this be true, does it validate this 
Act? Take a similar illustration to the one we have just used: 
A, a corporation, is engaged in the business, let us say, of manu- 
facturing a certain article or articles. B, an individual or a 
partnership, is engaged in manufacturing the same articles. 
There is nothing in the nature of A whereby it is enabled to 
manufacture an article any cheaper than it can be done by B. 
If a tax is imposed on A, how can he shift it? Clearly only by 
raising the price of the article manufactured. But if the tax 
is not imposed on B, how can he raise the price? If he does 
so he puts a higher price on his article than is charged by B for 
the same article. If he does this, it is as certain as the law of 
gravitation that he cannot sell his article, which means that 
eventually his business is destroyed. 

* Italics are author's. 
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Take an even plainer ease if possible. A, the corporation, is 
engaged in selling articles directly to the consumer. B, the in- 
dividual or partnership, is engaged in the same business. There 
is nothing in the nature of the corporation that enables it to pur- 
chase its stock of goods one cent cheaper than B. A tax is im- 
posed on A, not on B. To shift the tax A must raise the price 
of his goods; that means that he must charge a higher price for 
them than is charged by B. That, in turn, by the law as inex- 
orable as Fate, means his ultimate ruin. 

This is exactly the tax imposed by this Act. It cannot be 
shifted. If that be the test, therefore, there is no escape from 
the conclusion that this is not an excise, but a direct tax. 

If the tax is not a tax upon the business in which the corporation 
is engaged or upon the right or privilege of conducting it, upon 
what is it imposed? In whatever terms it may be stated, the 
tax, in reality, is simply a tax upon the right to do business in 
the form of a corporation. That whatever it may be called, 
it is not, in reality, a tax upon a business or the right to conduct 
a business, which is possessed by corporations, individuals or 
partnerships alike, has already been seen. The only difference 
between A and B in the illustration given is that A conducts his 
business in the form of a corporation, while B does not conduct 
it in that form. The tax applies to A, not to B. The conclusion 
is unavoidable, that the tax is, in reality, simply a tax upon the 
right to do business in the form of a corporation. 

This is important in two aspects. First, the right to act or 
do business in the form of a corporation, ordinarily termed the 
corporate franchise, is property* The tax, therefore, is in reality 
a tax upon property, which seems to confirm the conclusion here- 
tofore reached that it is a direct tax. 

* This principle is too clearly and too thoroughly established to admit 
of dispute. See 2 Blaekstone's Commentaries, 16, 20; 3 Kent's Comm. 
459; Bridge Co. vs. Dix, 6 How (U. 8.), 507; M'f'g Co. vs. Massachusetts, 
6 Wall (U. S.), 632; Conway vs. Turner, 1 Black (U. S.), 603; Sav. 
Society vs. Coite, 6 Wall (U. S.), 606; Bank vs. Fenno, 8 Wall (U. S.), 
547; Water, etc., Co. vs. Brooklyn, 166 U. S., 685; Richmond, etc., R. 
Co. vs. Louisa. R. Co., 54 U. S. (13 How.), 83. See also numerous State 
decisions so holding collected in note 57 L. R. A., 37. Not only is the 
franchise property, but it seems well settled that it is real property, being 
classed as an incorporeal hereditament, and was so understood at the 
time the Constitution was adopted. See Blaekstone's and Kent's Comm. 
supra; Washburn on Real Property (6th Ed.), Sees. 47, 146; Tiedeman 
on Real Property ( 3rd Ed. ) , Sees. 2, 6, 453 ; Conway vs. Taylor, 1 Black- 
(U. S.), 603. So far as the writer is aware, it has never been seriously 
questioned that a tax upon real property is a direct tax. 
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If it be argued that the tax is only upon the income or profit 
derived from the property, and not upon the property itself, the 
answer is that a tax on the income or profit derived from property 
is equivalent to a tax directly on the property from which it is 
derived. As was said by the Supreme Court in the Income Tax 
cases, 158 U. S., 601, in summing up: 

" Taxes on real estate being indisputably direct taxes, taxes on the 
rent or income of real estate are equally direct taxes. . . . Taxes on per- 
sonal property, or on the income of personal property, are likewise direct 
taxes."* 

The second phase in which this fact is important is this: As 
has been seen, the Constitution expressly provides that the powers 
not given to the ( United States, nor prohibited to the States, are 
reserved to the States. This is the principle on which our entire 
system of Government is founded, that within its sphere the Fed- 
eral Government is sovereign and within their spheres the re- 
spective States are sovereign.-}- 

In the celebrated case of McCulloch vs. Maryland, 4 Wheat. 
(17 U. S.), 316, this question was presented: Congress had char- 
tered a corporation, in that case a bank. It established a branch 
in Maryland. That State thereupon passed an Act subjecting it 
to a tax. This tax was resisted on the ground that it was un- 
constitutional, and the case was taken to the Supreme Court of 
the United States. It was decided in an elaborate and masterly 
opinion by Chief -Justice Marshall, and concurred in by the entire 
court, that the Act was unconstitutional. It was pointed out 

* Cf. Knowlton vs. Moore, 178 U. S., 42, at p. 82. 

t " The general Government and the States, although both exist within 
the same territorial limits, are separate and distinct sovereignties, act- 
ing separately and independently of each other within their respective 
spheres. The former in its apportionate sphere is supreme, but the States, 
within the limits of their powers not granted, or in the language of the 
Tenth Amendment, ' reserved,' are as independent of the general Govern- 
ment as that Government within its sphere is independent of the States." 
Buffington vs. Day, 78 U. S. (11 Wall), 113. See also Van Brocklen vs. 
Anderson, 117 U. S., 151, 173; Plummer vs. Coler, 178 U. S., 113, 117. 

" We have in this republic a dual system of Government — National and 
State — each operating within the same territory and upon the same per- 
sons, and yet without collision because their functions are different. 
There are certain matters over which the National Government has ab- 
solute control, and no action of the State can interfere therewith, and 
there are others in which the State is supreme, and in respect to them 
the National Government is powerless." South Carolina vs. U. S., 199 
U. S., 438, 448. 
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that the United States within its sphere is sovereign; the fran- 
chise to be a corporation was granted by the United States acting 
within that sphere; that the power to tax involves the power to 
destroy. That therefore, if the State had power to tax the cor- 
poration, as such, at all, it had the power to tax it out of existence 
and so nullify the action of the Federal Government in charter- 
ing it ; that the possession of this power by the State is in direct 
conflict with the sovereignty of the Federal Government in char- 
tering it, and so cannot be possessed. 

The case presented by the Federal Corporation Law, it is sub- 
mitted, is simply the converse of that presented in McCulloch vs. 
Maryland. The State, within its sphere and therefore within the 
exercise of its sovereignty, charters a corporation. The Federal 
Government attempts to impose a tax upon it simply as such 
corporation. If it may tax it at all, it may tax it out of existence 
and so nullify the action of the State in chartering it. If it has 
power to impose a tax of one per cent, of its net earnings over and 
above five thousand dollars, it has power to impose that tax upon 
its entire net earnings. If it has power to impose a tax of one 
per cent., it has power to impose a tax of ten, twenty, fifty, one 
hundred per cent. 

It may be attempted to distinguish this case from McCulloch 
vs. Maryland on the ground that the United States Bank was an 
instrumentality in carrying out the functions of the Government 
— its financial agent — and the corporations created by the State 
are not instrumentalities used in carrying out its functions. The 
first statement of fact, that the bank was such an instrumentality, 
is admitted, but it is by no means granted that the corporations 
created by the State are not equally instrumentalities for carry- 
ing out its functions. The bank may have been more essential 
to carrying out the functions of the Federal Government than 
are some of the corporations created by the State. The country 
somewhat later subsisted without it, however, so it was not indis- 
pensable. But it is apprehended that the question of how urgent 
is the necessity for the creation of a particular corporation is 
immaterial to the question of whether it is an instrumentality of 
the Government creating it. The power of the Federal Govern- 
ment to create corporations is chiefly derived from that clause in 
the Constitution* which gives it power to make all laws which 
•Art. I, Sec. 8 (18). 
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shall be " necessary and proper " for carrying its powers into ex- 
ecution. It was held in McCulloch vs. Maryland that this did not 
require that the particular action should be necessary in the sense 
of indispensable, but that if the end sought to be accomplished 
were within the scope of its powers, " all the means which are 
appropriate* which are plainly adapted to that end, and which 
are not prohibited " may be adopted as a means of carrying out 
its powers. The States are not even limited by any provision that 
the means chosen by them shall be only those that are " necessary 
and proper," and it certainly cannot be successfully contended, 
therefore, that their discretion as to the means by which they 
shall carry out their functions is any less broad than that of the 
Federal Government. It is submitted, therefore, that so long as 
a State in creating a corporation is acting within the scope of its 
constitutional powers the degree of necessity for chartering it as 
a means of carrying its functions into execution is immaterial. 

But even were it granted, for the sake of the argument, that there 
might be a distinction in principle between the bank under con- 
sideration in McCulloch vs. Maryland and an ordinary corpora- 
tion created by the State, it would not establish the right of Con- 
gress to pass this law even under this clause, entirely aside from 
the question of it being a direct tax. Take a single illustration: 
The Constitution gives the Federal Government the power to regu- 
late commerce between the States. It leaves with each State the 
power to regulate commerce within that State. The power of the 
Federal Government to regulate commerce between the States, and 
of each State to regulate it within that State, stand, therefore, upon 
the same basis; and a corporation created by the former to carry on 
interstate commerce is no more an instrumentality of that Gov- 
ernment for the purpose of carrying into execution its functions 
than is one created by a State to carry on commerce within that 
State an instrumentality of the State for carrying out its con- 
stitutional functions.-j- 

It is settled by an unbroken line of decisions by the United 
States Supreme Court that an attempt by a State to impose a tax 
upon receipts derived from carrying on interstate commerce is 
unconstitutional and void, as being a regulation of interstate com- 

* Italics are author's. 

tSee Western U. Tel. Co. vs. Texas, 105 U. S., 460; W. U. Tel. Co. vs 
Seay, 132 U. S., 472. 
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merce,* and if the business is being carried on under a franchise 
from the Federal Government, on the further ground that it is 
an interference with one of the instrumentalities of that Govern- 
ment for carrying out its functions.-)- By this Act, however, the 
Federal Government attempts to impose a tax upon a corporation, 
as such, created by a State to carry on commerce within that 
State, which clearly is equally an instrumentality adopted by 
that State for carrying out its constitutional functions; and is 
in addition equally an attempt directly to regulate commerce 
within the State, as was the action of the States, in the cases 
cited in the preceding note, an attempt to regulate commerce 
between the States. 

It cannot be denied that a corporation brought into existence 
by a State is an instrumentality of that State. It has been sug- 
gested, however, that the Federal Government may tax all the 
instrumentalities of the State, excepting those that are strictly 
governmental in their nature. Obviously this proposition, if 
sound, introduces a question of the utmost difficulty. What in- 
strumentalities are " strictly governmental " ? At the present day 
it could hardly be asserted that this term included only political 
organizations. With our changing social, and particularly our 
changing economic and industrial conditions, the idea of what 
is properly included within the scope of Government has been 
constantly enlarging, and the end is not yet. Matters that a half 
a century ago were considered strictly private in their nature are 
now quite universally regarded as being properly, in many cases 
necessarily, within the sphere of Government. Even the last 
decade has seen great changes in this direction; no man can 
foresee what the next will bring about. To introduce this prin- 
ciple means to establish a distinction based on nothing more 
tangible than opinion, and a constantly changing opinion at that. 

But what is, perhaps, even more important from a strictly legal 
standpoint, it is submitted that the proposition stated is itself 
fundamentally false. Does the Constitution give the Federal 
Government power to tax the instrumentalities of the State, ex- 
cepting only such as are " strictly governmental " in their char- 

* See Fargo vs. Stephens, 121 U. S. 230 ; Steamship Co. vs. Pennsyl- 
vania, 122 U. S., 326; Ratterman vs. West. U. Tel. Co., 127 U. S., 411; 
West. U. Tel. Co. vs. Seay, 132 U. S., 472, and numerous cases cited in 
the discussion therein. 

t See California vs. Central Pac. R. R. Co., 127 U. S., 1 ; U. S. vs. Stan- 
ford, 161 TJ. S., 433; Brown vs. Maryland, 12 Wheat., 419. 

vol. oxci. — no. 653. 35 
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acter ? The question is solely one of power, not of its actual use 
or discretion in exercising it. It needs no further argument to 
demonstrate that if this power to tax exists at all, it knows no 
limits. If the Federal Government may tax such an instru- 
mentality at all, it may tax them out of existence. That, of 
course, is the power to nullify the action of the State in creating 
it. The power to nullify is tantamount to the power to prohibit. 
To sustain this proposition, therefore, it is necessary to hold that 
the Constitution delegates to the Federal Government the power 
to prohibit the States from creating any essentially private cor- 
poration — which is one of the first attributes of sovereignty. Is 
this possibly sound? On the contrary, it is not only opposed to 
the entire spirit of the Constitution, but also is it not morally 
certain that if those who framed and adopted the Constitution 
had so understood it, that instrument never would have been 
adopted ? It seems that the mere statement of the result to which 
this proposition necessarily leads thoroughly demonstrates its 
falsity. 

It is submitted, therefore, that it is not within the power of 
the Federal Government, under the Constitution, to tax any cor- 
porate franchise granted by the State within the scope of its re- 
served powers; and it has been shown that this is exactly what 
the Act in question, if operative, would do. 

There is another phase of the question that is important. The 
proposition cannot be questioned that it is within the powers of 
a State, as a means of carrying out its constitutional functions, 
to issue bonds or other evidence of indebtedness, equally as it is 
within the power of the Federal Government to do so. It is set- 
tled by numerous decisions of the Supreme Court that bonds 
issued by the Federal Government cannot be taxed by a State, 
although held as property within that State and so receiving the 
benefit of the protection afforded by its laws. Why? Because 
that is a means or instrumentality adopted by a Federal Govern- 
ment in the course of carrying into execution its constitutional 
functions, and since it is sovereign within that sphere the State 
has no power to interfere with its action, and the power to tax 
is a power directly to do so.* 

If the States are sovereign within their respective spheres, it 

* See Weston vs. Charleston, 2 Pet., 49 ; New York vs. Tax Commrs., 
2 Wall, 200; Banks vs. New York, 7 Wall, 16; Bank vs. Des Moines, 
205 U. S., 503. 
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would seem to follow necessarily that the United States does not 
possess the constitutional power to tax bonds issued by a State 
or political subdivisions thereof. The Supreme Court so held in 
Bank vs. New York, 121 IT. S., 138.* This Act imposes a tax 
upon the net income above $5,000 of every corporation " received 
by it from all sources" (excepting only that received as divi- 
dends from the stock of other corporations subject to the tax). 
A part of this may often be the interest paid upon bonds issued 
by the State or its political subdivisions. A part of this interest 
is taken by the tax. For the reason heretofore stated, it is be- 
lieved that the tax is, in essence, merely a tax upon the franchise 
to be a corporation. This franchise, as has been attempted to 
be shown, is not subject to Federal taxation. But if the tax is 
not upon this franchise, upon what is it imposed? Clearly it is 
not a tax upon the right to hold bonds generally, for, as has al- 
ready been seen, it applies only when they are held in one par- 
ticular form. The only answer, then, is that it is a tax upon 
the bonds themselves, for it requires no argument to show that a 
tax upon the interest paid on them is equivalent to a tax on the 
bonds themselves. This is clearly beyond the power of Congress. 
The same general principle applies to real property. A con- 
siderable part of the income of many corporations is derived there- 
from. A portion thereof is taken by the tax. The tax is not, in 
reality, a tax upon the right or privilege of holding real property, 
for it applies only when held in one particular form. It must 
be, therefore, either a tax upon the right to hold real property or 
do other business in the form of a corporation — that is, a tax 
on its franchise — or else a tax upon the property held. If the 
former, under the principles heretofore established, it is invalid; 
if the latter, it cannot be denied that it is a direct tax and hence 
unconstitutional. The same principle clearly applies to personal 
property and the income derived therefrom, since " taxes on per- 
sonal property or on the income of personal property, are like- 
wise direct taxes." Income Tax Cases, supra. 

The principles sought to be established are: 

1. That although called an excise, the tax imposed by the Act 
under consideration is, in reality, simply a tax upon the corporate 
franchise and as such a direct tax. That not being apportioned 

* Cf. Income Tax Case, 157 U. S., 429, and Plnmmer vs. Cole, 178 U. S. 
117. Also Ambrosini, U. S., 187; U. S., 1. 
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among the several States according to population, it is therefore 
u nconstitutional. 

2. That in so far as it attempts to impose a tax upon corporate 
franchises granted by the several States in the exercise of their 
constitutionally " reserved " powers, it is unconstitutional also on 
the separate and distinct ground that it is beyond the powers 
granted to the Federal Government and an invasion of those re- 
served to the States, and 

3. That if held not to be a tax upon the corporate franchise, it 
is simply a tax on the property held by corporations, and there- 
fore unconstitutional under the principle declared in the Income 
Tax Case, supra. 

The conclusion reached does not detract from the power of 
the Federal Government to raise all funds that may be necessary. 
Whenever its income from ordinary channels is insufficient to 
provide for the national welfare, all it need do is to compute the 
sum required and call on each State for its proportional share 
as determined by its population. The authority of the United 
States within the Constitution is that of a Government, not a 
suppliant; in this way it can collect to the last farthing all the 
moneys that may be needed for its support. Neither is it a con- 
clusion that such a tax as the one here imposed may not be proper, 
or even desirable, as an economic matter. As pointed out in the 
beginning of the discussion, that is an entirely different question. 
But it seems that the Act is opposed to the Constitution as it 
now stands, and the Constitution must ever stand as " the supreme 
law of the land." 

Walter K. Tullee. 

Author's note. — The conclusion reached above has no application to 
the validity of the Act, in so far as it imposes the tax on corporations 
created by or under the authority of the Federal Government. There 
appears no reason why that Government cannot legally tax those fran- 
chises granted by it. It is a well-established principle that if a statute 
is constitutional in part and unconstitutional in part, that part which 
is valid will be enforced, provided the parts are sufficiently separable 
so that each may be read by itself. It would seem that corporations 
chartered by the several States and those created by the Federal Gov- 
ernment were sufficiently separate and distinct subjects of taxation that 
the tax might be sustained as to the latter, though held invalid as to 
the former. 



